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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Tf Arising out of 010 No. CGST-VI/Dem-16/Pramod IVlalkan/AC/DAP/2022-23~: 23'.05.2022
passed by Assistant Commissioner, CGST, Division-VI, Ahmedabad South

3lLJlcicbdl cf)]" ;c:rr, ~ -qc=rr Name & Address

Appellant

IVl/s Pramodbhai Malkan
E-101, Chinmay Crystal Tower,
Near Nehru Park, Opposite Bodal<dev,
Vastrapur:, Ahmedabad - 380054

al{ anfh za r@la merariats 3rra aat ? at ae se cm?r uR zqenferf fa
a T; aer 3rf@art at rfta zn gntrv 3rd gd a aar &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :-,.

Revision application to Government of India:

(1) a€ta ala zrcas 3rf@1fr, 1994 cti- tITTT 3lc'@ ~ ~ Tf"C: 1=fJ17CiTT ct GfR 1f ~ tITTT cBl"
'34-tITTT cB' ~~ 4,hj,cb cB' 3IBTlcT ~a:rul ~ 3ll:TR ~. 1-ITTc'f "<Ncbl{ frmr i:i?llcill, ~
feqa, atft ifGra, ta tua, viaf, { fact : 110001 cBl" cti-~~I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ 1=JIB cti- mRmtsra Rt ztfar ara a fcITTfr '}{0-5jlJJ'I! lff 3Flf cbl'l!-&I~ # lff
fcITT:lT "l-lO-siJll'I! a qr rusrnma a ua gg mf #, lff fcITT:lT ~0-sPll'I! lff ~ 1f 'qffi" % fcITT:lT
qrar za fcITTfr 'l-jO-sJlll'I! ~ ·m 1=JIB 6 4fanhr g& at I

...-··-·-~.(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
,,:--:",. ·: '~t.her factory or from one warehouse to another during the course of processing of the goods in a

~
~J>'.,·<;:~..•~.~..~-.1 ouse or in storage whether in a factory or in a warehouse.fr)~ - t.l ,1 •• ~ .

$: , "5 +?t',),.... ...., - ··' ''"..- - ;.,, ;

<-"2"'~ _, _,,, __...(I""

!"-



2

ara as fa# rz u r?gr Buffa a u zur mr Raffo i rtt zean aa
I4 U 3II7 zIc ITTc cfi~ # \JJ7" 'BT«f a as f@Rtz ure faff ? I

,A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

<

s) sf? zyc r prar fag fan ma # a (iua zn per ii) FfllTTf fcnm Tf'lfT 1ilc1 'ITT I

(8) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTf!1=f '3(ll I G "l cBI" '3 (Cl I G 'i ~ cfi :fTclR # fg it sh efs rn #t mu{ &it ha sn
\i1T ~ tITTT "C:cf R'lfl1 cfi jci 1Rlcb ~. ~ cfi GRT LTTfu:r crr 'fflilf Lfx m ~ 1f fclrrr
3rf@2)fr (i.2) 1998 tITTT 109 Gffi ~ ~ ~ 'ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

atu ala zyc (3r4ta) fzmra8, 2oo1 fr 9 # zifa Raff&e qua in-s i
at 4fji , hf 3mar a uf 3reg hf fesRh m a fa+peamar vi 3r4la
37kg al al-l ,fii arr Ura m4a fhu mt afg [sr# arr arr z.al gag gfhf* 3tcfr@ tITTT 35-~ # f.:rt!"lfu:r i:.t'I- cfi :fIBR a a # er €r6 rat at uf sfl et
afeg

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ·

(2) RfaGr 3mTaa rr ui ica a a aa ul u a zit a?t 2o0/-pl
'Tfc'1R t g 3jk ugi iaiaza ga ara snr zt cTT 1000/- al #ha 4Tar at urgt

The revision application shall be accompanied by a fee of Rs.200/- where the amount Q
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

«frat zcan, €tu sqrqa zyca vi 'BcIT cR~~ cfi '>!IB 3llTTcYf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a6) saafra qfb 2 (1)# i aag 3re 3reara dt 3rat, 3rftci a m Rt zren,
air snraa zca vi ars or4lata nzrf@raw (Rrbz) a uf?a @#ta 4fat, rs4rale
1f 2nd'Jffffi, isl§J:JltJ1 'J..fcG=f, '3-Jfl-<cll , FR?N.-JIJI"<, '3-Jt5J:J~lisll~--380004

'
(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at

2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall berfiied in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) ff? z« 3mar i a{ a arr?sii atrt @la ? r@la per 3jet a fg# ar 4TIT
rjaa amfzu urr Reg g« rel sigy ft fa fera rat cJ?nf a a fag
zqenferf 374j1 znznf@raw at va 38ta u a€tr r qt ya 3mja f@u uraT -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-lJJlllcrlll ~~ 1970 ~~ cBl"~-1 cB" 3faTrc=r 'frrmmr ~ 3lJflR '3cfc'f
3rr4ea zn Teer#gr zaenfe,fa Rufu f@era=rt sm? r@la #t va 4Ru E.6.so ha
cbJ.-lJllllcrlll ~ R"cbc "crlTfT 6T'1T~ I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

a 3it iifra +rcii at Pljar0t av ar fr#i at sh #ft err o-11 cb fita ~ \J[fffi % \i'lT
#tr zyca, tu qrzca vi hara 3r@ta =nnf@raw (raff@f@) fr, 192 ffea
%1 .

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

1au #ta zre, aha sari yea vi ara 3rfR)a 'nzn@raw1(free),#
~3fCfu;rr ma afanri pemand) vi s(Penalty) cpf 10% tJ9 'G!m c!TT'r!T
~%I~, ~ tJ9 'G!m 10 ~~ t l(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

24tu Gara zyea sitharaa siifa, pf@rt@tr 11Wcfa:r~-i:rrl"(Duty Demande_d)-
a. (Section)m 11D W <1Qd 'frr'cfTf«r xTr-<r; .:
z f@ureaaz fez6t xTr-<r;
a hz#fez fni #fr 6 has 2afr.

> uqsra 'ifafteru gf srwrlgerm }, srfh' arfa av 5 Ru qffsar fura
%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) ·

(5)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(!xiv) amount determined under Section 11 D;
(lxv) amount of erroneous Cenvat Credit taken;
(!xvi) amount payable under Rule 6 of the Cenvat Credit Ru\es.

zr en2r# 4farhufraurhwrarui zrea srerar geara au flalf4a lRtii fag mg zgea # 1o%
-.yraru itziaea ave R4a1R@a "ITTasavs 1ograuatrafte
r ' ' : .. ·.·., ......(;~'\). \ ''..,, .. ,· '·~1~)7;~;~.-::!\~\j\ In view of above, an appeal against this order shall lie before the Tribunal on payment of'es p of the duty demanded where duty or duty and penalty are mn dispute, or penalty, where
' ealty alone is in dispute."·~ c,,\ ·•· ·- , r<1

s .S'" /·w ...,/ '
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ORDER-IN-APPEAL

The present appeal has been filed byMIs. Pramodbhai Malkan, E-101,

Chinmay Crystal Tower, Near Nehru Park, Opposite Bodakdev, Vastrapur,

Ahmedabad -- 380 054 (hereinafter referred to as the "appellant") against

Order in Original No. CGST-VI/Dem-16/Pramod Malkan/AC/DAP/2022-23

dated 23.05.2022 [hereinafter referred to as "impugned ordet'] passed by

the Assistant Commissioner, Division -VI, CGST, Commissionerate

Ahmedabad South [hereinafter referred to as "adjudicating authority].

2. Briefly stated, the facts of the case are that the appellant were not

registered with the Service Tax department. They are holding PAN No.

AAZPM0253A. As per the information received from the Income Tax

Department, the appellant had earned substantial income from services

amounting to Rs.18,21,000/- during FY. 2015-16. However, they did not

obtain service tax registration and did not pay service tax on such income

from service. The appellant was called upon to submit documentary

evidence in respect of the income earned by them. However, they did not

submit the called for documents and details nor offered any explanation

regarding the income earned. Therefore, the appellant was issued Show

· Cause Notice bearing No. V/WS06/O&A/SCN-336/2020-21 dated 24.12.2020

wherein it was proposed to :

a) Demand and recover the service tax amounting to Rs.2,73,150/- under

the proviso to Section 73 (1) of the Finance Act, 1994 along with

interest under Section 75 of the Finance Act, 1994.

b) Impose penalty under Sections 77(1) and 78 of the Finance Act, 1994.

c) Recover late fee under Rule 7C of the Service Tax Rules, 1994 read

with Section 70 of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned order wherein :

I. The demand of service tax amounting to Rs.2,73,150/- was
confirmed along with interest.

II. Penalty amounting to Rs.10,000/- was imposed under Section

L«~:·:!?-;;-~._, 77(1) of the Finance Act, 1994.
/r--. - ·- - . . . \

fa%»-: l-'~· ·.:_, /..···"'.•,
.as/
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·III. Penalty amounting to Rs.2,73,150/- was imposed under Section

78 (1) of the Finance Act, 1994.

IV. Penalty/late fee amounting to Rs.40,000/- was imposed under

Section 70 of the Finance Act, 1994 read with Rule 7C of the

Service Tax Rules, 1994.

v.

available with them.

The trucks given to M/s.Jay Shakti Roadways were used for

transportation of packed LPG. As per the terms of the contract, service

tax under GTA was paid by BPCL and HPCL under reverse charge.

v. In lieu of providing trucks on hire, M/s.J ay Shakti Roadways has paid

4. Being aggrieved with the impugned order passed by the adjudicating

authority, the appellant have preferred the present appeal on the following

grounds '

1. The impugned order has been passed on the basis of incorrect facts

and insufficient documentary evidences and without appreciating·the

correctness of the facts and purely on assumption.

ii. They are owner of trucks which were given on hire to M/s.J ay Shakti

Roadways, who were into transportation business and were a GTA.

111. The trucks were used for transportation of packed LPG cylinders ex/to

Bharat Petroleum Corporation Ltd. (BPCL), Hariyala LPG filling

plant and Hindustan Petroleum Corporation Ltd. (HPCL) LPG,

Sardhar.

1v. MIs.J ay Shakti Roadways were awarded contract for two years from

01.04.2014 to 31.03.2016 vide Letter of Intent dated 24.03.2014 and

they were also issued Letter of Intent by HPCL, a copy of which is not
oO

Vlll.

hire charges on monthly basis as consideration for the services of

supply of trucks on hire.

vii. Copies of the contract with M/s.J ay Shakti Roadways, Sales Register
'

and Letter of Intent issued by BPCL to M/s.J ay Shakti Roadways are

submitted.
The services of giving on hire to a GTA, a means of transportation of

goods is exempted vide Entry No.22 of Notification No.25/2012-T
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dated 20.06.2012. Accordingly, there is no question of payment of

service tax on the services provided by them.

1x. They are also not liable to be registered under the service tax and do

not have any liability toward service tax. They are also not required

to file ST-3 returns.

x. As there is no short levy or short payment of service tax, interest for

delayed payment is not applicable.

5. Personal Hearing in the case was held on 12.01.2023. Shri Mehul S.

Shah, Chartered Accountant, appeared on behalf of appellant for the

hearing. He stated that the service tax in question were already paid by the

service recipient. He reiterated the submissions made in appeal

memorandum.

6. I have gone through the facts of the case, submissions made in the

Appeal Memorandum and the submissions made during the personal

hearing and the materials available on records. The dispute involved in the

present appeal relates to the confirmation of demand for service tax

amounting to Rs.2,73,150/-. The demand pertains to the period FY. 2015
16.

7. I find that the appellant was issued SCN on the basis of the data

received from the Income Tax Department. It is stated at Para 2 of the
-

impugned order that the appellant was called upon to submit

documents/details in respect of the service income earned by them, however,

the appellant failed to submit the same. It is observed that no cogent reason

or justification is forthcoming for raising the demand against the appellant.

It is also not specified as to under which category of service, the non

payment of service tax is alleged against the appellant. The demand of

service tax has been raised merely on the basis of the data received from the

Income Tax, which indicated that the appellant had reported income from
services in their ITR.

..ALJ'.-w· .:-' ,,,, ~-,:~ ..,~_,
l. &us,o+

i why\ • .-? )
' •·~ V ....... "•• 't' .,',"\' ," .• ·...,
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7.1 The appellant had submitted before tlie adjudicating authority that

they are a transport contractor providing service of transportation of LPG

cylinders for HPCL, BPCL and IOCL and that if a person is providing

service of transportation of goods by road and is neither covered by the

statutory definition of GTA nor covered under courier agency, he is not

liable to pay any service tax on such transportation. However, as the

appellant had not submitted any documentary evidence in support of their

submission, the adjudicating authority rejected their contentions and

confirmed the demand of service tax.

7 .2 It is further observed that the appellant have in their appeal

Q memorandum submitted that they are providing trucks on hire to MIs.Jay

Shakti Roadways, who are a GTA engaged in transportation of LPG

cylinders for BPCL and HPCL and that service tax on the GTA services was

being paid by BPCL and HPCL under reverse charge, as service recipient.

It was further contended by the appellant that the services of providing

means of transportation of goods to a GTA is exempted in terms of Entry

No.22 of Notification No.25/2012-T dated 20.06.2012. In support of their

contention, the appellant have submitted copies of their Sales Register,

Truck Hire Agreement with M/s.J ay Shakti Roadways and Letter of Intent

dated 24.03.2014 issued by BPCL to Mis. Jay Shakti Roadways.
0

7.3 It is observed that the stand taken by the appellant before the

adjudicating authority is different from the one taken in the appeal

memorandum. The impugned order was passed considering the submission

of the appellant during adjudication proceedings. The adjudicating

authority did not have the opportunity of considering the submissions made

in the course of the present appeal and also the documents now submitted

by the appellant. In view thereof, I am of the considered view that it would

be in the fitness of things that the matter is remanded back to the

adjudicating authority for deciding the matter afresh. The appellant is

directed to make their submissions before the adjudicating authority and

,1·~~~-:~;:submit the relevant documents within 15 days of the receipt of this order.g s+··, •%

~
l~;.:/f·;.·;;:--... '\J.,'t~~i;.·~ adjudicating authority shall decide the case considering the

,,{ ,~,.ire' :I'' ,,, t
4 "± }iier- .u.:....-·
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submissions of the appellant and after examination of the documents

submitted by them. Needless to say, the principles of natural justice is be

followed in the denovo proceedings. Accordingly, the impugned order is set

aside the appeal filed by the appellant is allowed by way of remand.

The appeal filed by the appellant stands disposed of in above terms.

(N.Sur anarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST
To

M/s. Pramodbhai Malkan,
E-101, Chinmay Crystal Tower,
Near Nehru Park, Opposite Bodakdev,
Vastrapur,
Ahmedabad - 380 054

The Assistant Commissioner,
Division - VI, CGST,
Commissionerate ' Ahmedabad South.

' [ r2..R2NA0v ·
ABileshKnar )

Commissioner (Appeals)
Date: 03.03.2023

Appellant

Respondent

Copy to'
I. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner (HIQ System), CGST, Ahmedabad South.

(for uploading the OIA)
4Guard File.
5. P.A. File.


